AD 120 (Rev. 08/10)

TO: Mail Stop 8 REPORT ON THE
' Director of the U.8, Patent and Trademark Office FILING OR DETERMINATION OF AN
PO, Box 1450 ACTION REGARDING A PATENT OR
Alexandria, VA 22313-145¢ TRADEMARK
In Compliance with 35 U.S.C. § 290 and/or 15 U.8.C. § 1116 you are hereby advised that a court action has been
filed in the U.S. District Court Middle District of Louisiana on the following
BA Trademarks or [ Patents. ( [ the patent action involves 35 U.S.C. § 292.):
DOCEKET NO. DATE FILED U.S. DISTRICT COURT
3:11-cv-119 37212011 Middle District of Louisiana
PLAINTIFF DEFENDANT

WILDLIFE QUTFITTERS, LLC

BUCKSHOT PRODUCTS, LLC

~ PATENT OR
TRADEMARK NO.

DATE OF PATENT
OR TRADEMARK

HOLDER OF PATENT OR TRADEMARK

; 31[08 q,[(ﬂ !{Q-’

WILDLIFE OUTFITTERS LLC (COPY OF COMPLAINT AND

2 DOCKET SHEET ATTACHED)

3

4

5

In the above—entitled case, the following patent(s)/ trademark({s) have been included:
DATE INCLUDED INCLUDED BY
[J Amendment ] Answer ] Cross Bill [] Other Pleading
PATENT OR DATE OF PATENT
TRADEMARK NO. OR TRADEMARK HOLDER OF PATENT OR TRADEMARK

1

2

3

4

3

In the above—entitled case, the following decision has been rendered or judgement issued:

DECISION/JUDGEMENT

CLERK (BY) DEPUTY CLERK DATE

NICK J. LORIO Qpruce, FelBlone. 3/3/2011

W/

Copy 1—Upon initiation of action, mail this copy to Director  Copy 3—Upon termination of action, mail this copy to Director
Copy 2—Upon filing document adding patent(s), mail this copy to Director Copy 4—Case file copy
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U.S. District Court
Middle District of Louisiana (Baton Rouge)
CIVIL DOCKET FOR CASE #: 3:11-cv-00119-RET -DLD
Internal Use Only

Wildlife Outfitters, LLC v. Buckshot Products, LLC Date Filed: 03/02/2011
Assigned to: Chief Judge Ralph E. Tyson Jury Demand: Plaintiff
Referred to: Magistrate Judge Docia L Dalby Nature of Suit: 840 Trademark
Cause: 28:2201 Declaratory Judgment Jurisdiction: Federal Question

Plaintiff

Wildlife Outfitters, LLC represented by Robert C. Tucker
Jones, Walker, Waechter, Poitevent, Carrere &
Denegre
8555 United Plaza Boulevard
5th Floor o
Baton Rouge, LA 70809-7000 o
225-248-2098
Fax: 225-248-3098 FAX
Email: rtucker@joneswalker.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Chad A. Grand

Jones, Walker - B.R.

8555 United Plaza Boulevard
Suite 300

Baton Rouge, LA 70809-7000
225-248-2086

Fax: 225-248-3086

Email: cgrand@joneswalker.com
ATTORNEY TO BE NOTICED

Michael K, Leachman :
Jones, Walker, Waechter, Poitevent, Carrere &
Denegre LLP

8553 United Plaza Blvd.

Suite 500

Baton Rouge, LA 70809

225-248-2420

Fax: 225-248-3120

Email: mleachman@)joneswalker.com
ATTORNEY TQ BE NOTICED

V.
Defendant
Buckshot Products, LLC

Date Filed # 1 Docket Text
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03/02/2011 & 1 | COMPLAINT For Declaratory Judgment against All Defendants ( Filing fee $ 350 receipt
number 053N-655044.), filed by Wildlife Outfitters, LLC. (Attachments: # 1 Attachment Civil
Cover Sheet, # 2 Attachment Verification, # 3 Exhibit Exhibit A){Tucker, Robert) (Entered:

03/02/2011)

03/02/2011 @ | (Court only) *** Attorney Michael K. Leachman, Chad A. Grand for Wildlife Outfitters, LLC
added. (JDL) (Entered: 03/03/2011)

03/03/2011 3 2 | NOTICE of Filing the Patent and Trademark Form (JDL) (Entered: 03/03/2011)
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

WILDLIFE OUTFITTERS, LLC * CIVIL ACTION NO.:
Plaintiff *
*
VERSUS * JUDGE:
*
*
BUCKSHOT PRODUCTS, LLC * MAG. JUDGE:
Defendant *
x
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COMPLAINT FOR DECLARATORY JUDGMENT

Plaintiff, Wildlife Outfitters, LLC, for its complaint against defendant, Buckshot
Products, LLC, represents the following:
Nature of Action
I
This is an action for declaratory judgment under 28 U.S.C.A. §§ 2201, 2202, secking a
judgment of non-infringement of a trade dress purportedly owned by defendant Buckshot
Products, LLC.
Factual Background
2,
wildlife Outfitters, LLC (“Wildlife Outfitters™) is a limited liability company organized
under the laws of Louisiana with its principal place of business in Lafayette, Louisiana.
3.
Upon information and belief, Buckshot Products, LLC (“Buckshot Products”) is a limited
liability company organized under the laws of Indiana with its principal place of business in El

Paso, Texas.

{B0714573.3}
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4,

Wildlife Outfitters is the owner and developer of the WildLife Energy Drink™ and
WwildLife Energy Shots™-—cnergy drinks developed for sportsmen. Wildlife Outfitters’
WildLife Energy Drink™ is sold in 16-0z. cans that display one of three outdoor sports scenes:
fishing, hunting or bow hunting. Wildlife Outfitters’ WildLife Energy Shots™ are sold in
containers shaped like a shotgun shell.

5.

Buckshot Products, through its affiliate Buckshot Enterprises, LLC, is the manufacturer
and distributor of an energy drink called the “Buckshot Energy Shot.” The Buckshot Energy
Shot is also sold in a bottle in the shape of a shotgun shell.

6.

On January 9, 2008, Buck Ward (“Ward™), who upon information and belief'is the owner

of Buckshot Products, applied for a federal trade dress registration of its design for a bottle

shaped like a shotgun shell:

N’

{BOT14573.3} -2-
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The application was filed on an intent-to-use basis, with Ward seeking registration of the trade
dress on the Principal Register of the United States Patent and Trademark Office (“USPTO™).
However, in an office action issued on April 22, 2008, the USPTO refused registration because
the applied-for trade dress was deemed to consist of a nondistinctive product design or
nondistinctive features of a product design. The USPTO declared that the trade dress was not
registrable on the Principal Register without sufficient proof of acquired distinctiveness. In
response to the refusal, Ward amended his application to the Supplemental Register on August 6,
2009. On August 8, 2009, Ward assigned the trade dress to Buckshot Products. The trade dress
was registered on the Supplemental Register on September 15, 2009 and was assigned U.S.

Trademark Reg. No. 3,684,642.

7.

On February 21, 2011, Buckshot Products’ counsel, Mr. Hector Delgado, sent a cease and
desist letter to Wildlife Qutfitters, accusing Wildlife Qutfitters of infringing Buckshot Products’
trade dress rights in 2 shotgun shell container for energy drinks. A copy of the February 21*
letter is attached as Exhibit A. In the letter, Buckshot Products’ counsel advised that it would
“gssociate Louisiana counsel and file a federal infringement lawsuit on or before Friday, March
11, 2011...seek[ing] compensation for unlicensed use, attorneys’ fees and costs, and a
restraining order” if Wildlife Qutfitters did not immediately cease and desist use of the shotgun
shell container for its WildLife Energy Shots™ product.

8.

As evidenced by the February 21, 2011, letter, an actual case or controversy has arisen

between the parties.  Wildlife OQutfitters has a real and reasonable apprehension that its

continuing actions will result in litigation being initiated by Buckshot Products. Thus, Wildlife

[B0714573.3] -3-
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QOutfitters has initiated this action for the purposes of seeking declaratory relief and resolution
concerning its right to use a shotgun shell container in connection with its energy drinks in this
state and country.
Jurisdiction and Venue
9.

This Court has subject matter jurisdiction under 28 U.S.C.A. §§ 1331 and 1338 because,

among other things, the matter to be litigated raises one or more federal questions.
10.

This Court has personal jurisdiction over Buckshot Products because: i) Buckshot
Products, upon information and belief, regularly and systematically transacts business in the
State of Louisiana and this judicial district; and ii) a substantial part of the events or omissions
giving rise to Buckshot Products’ claims for trade dress infringement occurred in the State of
[.ouisiana.

11,

Venue is proper under 28 U.S.C.A. § 1391(b)(1) since Buckshot Products is subject to
personal jurisdiction in the Middle District of Louisiana and therefore is deemed to reside in this
judicial district. Venue is also proper under 28 U.S.C.A. § 1391(b)(2) since a substantial part of
the events or omissions giving rise to Buckshot Products’ claims for trade dress infringement
occurred in the Middle District of Louisiana.

COUNT I: Declaratory Judgment of Non-Infringement

12.

Wildlife Outfitters incorporates by reference its allegations in paragraphs 1-11 above.

{BOT14573.3} -4 -
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13.
A shotgun shell container for a sportsman’s energy drink is not inherently distinctive.
14.

Buckshot Products’ shotgun shell container has not acquired distinctiveness through
secondary meaning to be afforded trade dress protection under either §32 or §43 of the Lanham
Act (15 US.C. 1114 and 15 U.S.C. 1125, respectively).

15.

Further, a shotgun shell container for energy drinks is functional and therefore not

afforded trade dress protection under either §32 or §43 of the Lanham Act.
16.

Accordingly, Wildlife Outfitters’ use of a container shaped like a shotgun shell for its
energy drinks is not likely to cause confusion or mistake, or to deceive, as to the affiliation,
connection, or association of Wildlife Qutfitters with Buckshot Products, or as to the origin,
sponsorship, or approval by Buckshot Products of Wildlife Outfitters’ products.

JURY DEMAND
17.
Wildlife Outfitters demands a trial by jury on all issues so triable in the Complaint.
REMEDIES

WHEREFOQRE, the plaintiff Wildlife Outfitters seeks a declaration that:

A. lts use of a container shaped like a shotgun shell for its energy drinks does not infringe on
any valid rights that Buckshot Products claims to have in a shotgun shell container for

energy drinks, including any rights represented by U.S. Trademark Reg. No. 3,684,642,

or which may exist under the common law; and

(BOT714573.3} -5-
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B. Wildlife Outfitters recover from defendant its attorney's fees and costs incurred in this
action; and
C. The Court order all legal, equitable, general, and other relief to which Wildlife Outfitters

may be entitled,

Respectfully Submitted,

JONES, WALKER, WAECHTER, POITEVENT,
CARRERE & DENEGRE L.L.P.

Wikt K deavimeae

Robert C. Tucker (LA Bar No. 2152)
Michael K. Leachman (LA Bar No. 30158)
Chad Grand (LA Bar No. 29885)
Four United Plaza

8555 United Plaza Blvd.

Baton Rouge, Louisiana 70809-2260
Telephone: (225) 248-2420
Telecopier: (225) 248-3120
rtucker@joneswalker.com
micachman@joneswalker.com
cgrand(@joneswalker.com

ATTORNEYS FOR PLAINTIFF,
WILDLIFE OUTFITTERS, LLC

(B0O714573.3} -6-

Case 3:11-cv-00119-RET -DLD Document t 03/02/11 Page 6 of6



wis 4 (Rev, 1207) CIVIL COVER SHEET

The IS 44 civil cover sheet and the information contained herzin neither replace nor su lement the filing and service of pleadingf arother lﬂ:pcrs as required by law, except as provided
by locat rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the uss of the Clerk of Court for the purpess of nitiating
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I. (a} PLAINTIFFS DEFENDANTS
Wildiife Outfitters, LLC Buckshot Products, LLC
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IFIC N
STATE OF LOUISIANA

PARISH OF _LAFAYETTE

JAMES J. DAVIDSON, 1V, appeared before me and, after being duly sworn. stated
under oath that he is a member and manager of Wildlife Qutfitters, LLC, and that all the
allegations in Wildlife Outfitters, LLC’s Complaint for Declaratory Judgment are true and
correct to the best of his knowledge, information, and belief.

il ;
=i s A
JXMES 1. JANTDSON, IV

Sworn to and subscribed before me

this ()2 dayof /@% , 2011.

RY PUBLIC

RiRL £ 1

HLIP . FONTENDT

.. NOTARY I5 £ 16915
NOTARY SUBLIC ATT

ENTIRE STATE OF | DUISIANA
COMMISSIONES FOR LIFE

(BOTUST T 7
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HECTOR DELGADO PLLC

1112 Monlena Avenue  E} Pase, Texas 79902.1440  Felephong (915) 533- 1810 Fax (915) 533-1841

February 21. 2010

Certified Mail Return Receipt Requested
Mr. James J. Davidson, 111

Wildlife Qutfitters, [ILC

810 South Buchanan Street

Lafayette, Louisiana 70501

Rel: Infringement of Shotgun Shell Cartridge Container Trademark for Energy
Irinks - Scrial #:77367234: Reg #: 3684642

Dear Mr, Davidson,

My law (irm represents Buckshot Proeducts, LLC ("Buckshot™), the owner of the
referenced United States Pawent and Trademark Oftice registercd trademark (the
~Shotgun Shell Conainer Trademark™ or the “Mark™). The Mark is regisicred for
cnergy drinks.

It has come o our attention thal you are using the Mark without having obtained a
license from Buckshot. The Mark consists of a configuration ol a container [or
encrgy drink, which is in the overall shape of a shotgun shell, with a round bottle
case that halds the energy drink and a lid that is in the shape of the brass head of' a
shotgun shell. [ have auached a copy of thc registration certificatc [or your
informaion. Buch Ward. aka Colotado Buck. is a principal of Buckshat and he has
assigned the Mark 10 Buckshot. The registered trademark protects Buckshot
Products, LLC from infringement throughout all of the U.S. Placing your
“Wildlife Energy Drink” trademark on the shotgun shell configured container does
not prevenl the infringement of Buckshot's Shotgun Shell Comainer Trademark.
As you may know, vsing a registered trademark withoul a license 1o do so is 4
violation of U.S. trademark law, Title 17 of the 1/nited States Code.

Case 3:11-cv-00119-RIE -3 03/02/11 Page10of3



Buckshot expressly reserves all its rights and remedies, bul il has instructed me to
advise you of two courses of action for your consideration:

A. You must immediately cease and desist use of the Mark and remove the
product from your company’s website and other means used to market and sell the
product using the Mark. Note that ceasing use of the Mark docs not absolve your
company of its responsibility to pay for the use of the Mark that has occurred.

B. Jf you are interested in exploring a business solution you shauld contact Mr.
Mike Franco at mfranco@buckshotenterprises.com or by phone at 915-204-1614.

in the mecanlime, Buckshol Products, LLC intends to protect its inicrests for the
past and future use of the Mark.

If you for any reason believe that you are not inlringing on the Mark, or lcc] that

you nced not compensate Buckshal for past or future use of the Mark, please have
your attomey contact me before end of business Wednesday, March 2, 2010, by
email at hdel@hector-delgado.com so we can discuss Buckshot’s rights and
forthcoming actions.

IF1 am not contacted by March 2, 2011, I will associate Louisiana counse] and file
a federal infringement lawsuit on or before Friday, March 11, 2011, that will
immediatcly require your company 1o cease selling product thal is packaged using
the Shotgun Shell Container Trademark. The lawsuit will seek compensation for
unlicensed use, aftorneys’ fees and costs. and a resiraining order.

| look forward to resolving this matier amicably.

Yours truly,

s Lot el

Hector Delgado
cc:  Mike Franco. CEQ, Buckshot Products, LLC (via email)
Colorado Buck, aka Buck Ward (via email)

Encl: Copy of Mark Registration
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Reg. No\ 3,684,642 WARD, BUCK (UNITED STATES INDEVIENZAL )
Reginicred Sep 15, 2009 Y300 FRISCO STREET, SULTE 434
FREWCO, TX 75054
lat. Cl: 33 Fott: ENEROY DRINKS, ¥ CLABS X (IT8, CLY, 49, 46 AND 45)
FIRST USE 2+1-2000, IN 2.1-3008,
USH 212009, T4 COMMERCE

SUPPLEMENTAL REGISTER TTEZ MARX. CONUSTS OF A CONFURIRATICN OF ‘THE CONTAINYR FOR TIEE GOODS,
WHICH IS DN THE OVERALL SRAPR OF A SHOTGUN SHELL, WETE A BIUND CASE
TYEAT TYOLDS THE ENFRGY SIRINK AND A LIDTHAT IS I TR SHAPE ¢F THR HRASS
IREAD OF A SHOTGUN SHFEL.
SER, WO 17367330, FILED PR 152008 AML 3R, £-0-2009,

UCSH TERMAN, EXAMINING ATTORNEY

S g o it L e Pl o) e, (N
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